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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Zervice Center, and ig now before the Agsocizate
Commiggsionery for Examinstions on appeal. The appeal will be
digmissed.

The petitioner ig a Chinese restaurant. It seeks to employ the
baeneficiary permanently in tThe United States ag a specialty cook.
Ag required by statute, the petition is accompanied by an
individual labor certification approved by the Department of
Labor.

The director determined that the peltitioner had nol established
that the beneficiary met the petitioner’s qualifications for the
pogition as gtated in the labkor certification. The director
regquegted additional evidence on November 19, 2001. The
petiticner provided evidence ag Lo the ability to pay the
proffered wage, namely, the 2000 Form 11208 Income Tax Return for
an S Corporation of Sesame Inn South Corp. No evidence, however,
was submitted to establish that the beneficiary met the
gualifications as stated on the labor certification.

After the reguest for evidence, the director took igsue only with
whether the beneficiary met the petiticorner’'s gualificaticons for
the posgition ag ¢f the pricrity date, April 27, 2001.

Section 203(b) (3)(A) (i) of the Immigraticn and Naticonality Act

the Act), 8 U.8.C. 1153(b) (3) (A) (i), provides for the granting of
preference clagsification to gualified immigrante who are capable,
at the time of petitioning for c¢lasgification under this
paragraph, of performing skilled labor (reguiring at least two
vears training or experilence}, not of a temporary or seasonal
nature, for which guelified workerg are not available in the
United States.

A labor certification is an integral part of this petition, but
the issuance of a labor certification does not mandate the
approval of the relating petition. To be eligible for approval, a
beneficiary must have all the training, education, and experience
gpecified on the labor certification as of the petition’s priority
date. Matter of Wing's Tea House, 16 I & N Dec. 158 (Act. Reg.
Comrm. 1577 .

The Applicaticn for Alien Employment Certification (Form ETA 750)
indicated that the position of Chinese cock reguired twe (2) yvears
of experience  with n  authentic Szechuan/Hunan restaurant
preparing authentic Szechuan/Hunan dishes.

The director reguested evidence of gualifyving employment and
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training in the form of letters from current or former ecmplovers
or trainers. Counsel responded that the beneficiary relied on his
previous employment experience without reference to that with the
petitioner and produced no further evidence of experience. The
directcor denied the petition.

On appeal, counsel’'s brief offers the menu of Heng Kong Chinese
Expregs in Montoeville, Penngylvania, irvs Articles of
Incorporation naming the beneficiary as an incorporator, and its
buginess llicenses for 198%94-13%97, inclusive, =said to verify his
employment at the restaurant.

On appeal, counsel argues that:

Coungel’'s records reflect that information establishing
the Beneficlary’s requlred experience (2 years as a
Chinegse cook) was submitted to the INS with the
original I-140 filing. Therefore, the Information was
rot gubgegquently provided to the INS pursuant to 1t's
{gic] regquest of November 18, 2001. As & result, the
INS hag denied the T-140 petition filed on behalf of
the Reneficiary by 8Sesame Inn North Corp. t/d/b/a
Segame Inn Chinese Restaurant. The basis of the appeal
herein 1g to provide the INS with the requested
information.

Lgs noted on the ETAT7508B, the beneficiary has had
aextensive experience ag a Chinese Cock. Several vears
of that experience regulted from the beneficiary’s own
Chinege resgtaurant business, Hong Kong Chinese Bxpress,

wherein he sgerved as the manacer. Hig duties and
regponsgibilities included: managing and supervising
the general operationg of the authentic Szechuan/Hunan
regstaurant including preparation of authentic

Szechuan/Hunan recipes and dishes and attendin and
gerving in the restaurant.

Counsel’s argument is not persuasive. The aggertions of counsel
do not consgtitute evidence, Matter of Chaigbena, 1% I 7 N Dec.
£33, 334 (BIA 1388); Matter of Ramirsz-Sanchez, 17 I & N Dec.503,
506 (BIAT19RBQO). The menu mentions some Hunen and Szechuan dishes
incidental to a Hong Kong Chinege express, ldentified as an “eat
in & ‘take out” operation. The Articles of Incorporation and
business licenses do not strengthen the beneficlary’s experience
in authentic Szechuan and Hunan specialty dighes of an authentic
Szechuan and Hunan restaurant.

The submissions on appeal still did not satisfy the request for
evidence c©f the beneficiary’s gualifying training and experience.
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In particular, the evidence leaves open to guestion whether the
bensficiary was a Szechuan and Hunan specialty cook in a

restaurant getting for the reguisite two vears. See Elatosm
Regtaurant Corp. v. Sava, 632 F. Supp. 1049, 1055 (5.D.N..Y.
18857 . The petitioner bears the burden of esgtablighing the

eligibility in terms of the minimum reguirements to perform the
Job. TIhid., at 1053.

The beneficiary did rnot establish that he met all of the
requirements stated by the petitioner in blocks #14 and 15 of the
labor certification ag of the priority date. Therefore, the
petitioner has b overcome  this portion of the director’s
decision.

Beyond the director’'s decision, doubt remains of the petiticner’s
ability to pay the proffered wage. The petiticoner’s 1959 federal
tax return admittedly did not show 1t, asg the ordinary income of
£15,654 did not establish the ability to pay the proffered wage of

$23,00C a year. Counsel offered a 2000 federal income Lax return
from & third party, whoge name, address, and employer
identification number differ from the petitionsr’s. It fails to

egtabligh the petitioner’'s ability to pav.
The corporation is a geparate and distinct legal entity from its
ownersg or stockholders. Conseguently, assets of itg ghareholders
or of wcther santerprises or corporations cannot be considered in
determining the petitionin corpeoration’s ability to pay the
proffered wage. See Matter of M, &8 I & N Dec. 24 (BIA 1958),
Matter of Aphrodite Invegtments, Ltd., 17 I & N Dec. 530 (Comm.
1980), and Matter of Teggel, 17 I & N Dec. 631 (Act. Assoc. Comm.
19805 .

Finally, counsel c¢laims to file the appeal on behalf of the
beneficiary. Only the petitioner may authorize counsel to appear.
8 CFR 282.4{a). The petitioner executed the pregoribed Fform
initially. Hence, the petiticner and counsel will receive notice
of the decision on appeal. & CFR 292.5(a}.

The burden of precof in these proceedings rests solely with the
petitioner. Section 29T of the Act, 8 U.S8.C. 13861. The

petiticoner has not wmet that burden.

ORDEER: The appeal is digmisgged.



